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IN THE SUPREME COURT OF BRITISH COLUMBIA

_

IN THE MATTER OF THE JUDICIAL REVIEW PROCED URE ACT
R.S.B.C.1996, c. 241
BETWEEN:
CARLYLE COMMODITIES CORP.
PETITIONER
AND:
GEORGE WARNOCK, CHIEF PERMITTING OFFICER,
MINISTRY OF ENERGY, MINES AND LOW CARBON
INNOVATION and THE HONOURABLE BRUCE RALSTON,
MINISTER OF ENERGY, MINES AND LOW CARBON
INNOVATION
RESPONDENTS

PETITION TO THE COURT
ON NOTICE TO:
George Warnock, Chief Permitting Officer
Ministry of Energy, Mines and Low Carbon Innovation
PO Box 9380 Stn Prov Govt
Victoria, BC V8W 9M6
Honourable Bruce Ralston, Minister of Energy, Mines and Low Carbon Innovation
PO Box 9380 Stn Prov Govt
Victoria, BC V8W 9M6
Attorney General of British Columbia
c/o Deputy Attorney General
Ministry of Justice
PO Box 9280 Stn Prov Govt
Victoria, BC V8W 9J7

This proceeding is brought for the relief set out in Part 1 below, by
[x] the persons) named as petitioners) in the style of proceedings above
[ ] ...............[name(s)]................. (the petitioner(s))
If you intend to respond to this petition, you or your lawyer must
(a) file a response to petition in Form 67 in the above-named registry of this court
within the time for response to petition described below, and
(b) serve on the petitioners)
(i)
2 copies of the filed response to petition, and
(ii)
2 copies of each filed affidavit on which you intend to rely at
the hearing.
Orders, including orders granting the relief claimed, may be made against you, without any
further notice to you, if you fail to file the response to petition within the time for response.
Time for response to petition
A response to petition must be filed and served on the petitioners)
(a) if you were served with the petition anywhere in Canada, within 21 days after that
service,
(b) if you were served with the petition anywhere in the United States of America, within
35 days after that service,
(c) if you were served with the petition anywhere else, within 49 days after that service,
or,
(d) if the time for response has been set by order of the court, within that time.

~l~

The address of the registry is:

The Law Courts
800 Smithe Street
Vancouver, BC
V6Z 2E1

~2~

The ADDRESS FOR SERVICE of the
petiiianer(s} is:

McMillan LLP
Barristers and Solicitors
1500 — 1055 West Georgia Street
Vancouver, British Columbia V6E 4N7
Telephone: (604) 689-9111
Attention: Robin Junger

FaY number address for service (if
any) of the petitioner(s):

~3~

E-mail address for service (if any) of
the petitioner(s):

robin.junger@mcmillan.ca

The name and office address of the
petitioner's(s') sawyer is:

Same as above

CLAIM OF THE PETITIONERS

012DERS SOUGHT

Part 1:

Declarations that:
(a)

the Strategic Engagement Agreement (the "Agreement'), entered into between

the Province of British Columbia (the "Province"), the Tsilhgot'in Nation and the
I'silhgot'in National Government (the "TNG") does not:
(i)

modify the Crown's duty to consult under section 35 of the Constitution

Act, 1982; or
(ii)

displace common law principles of administrative law, including

procedural fairness, that apply to statutory decision-makers acting under
provincial legislation.
(b)

the Respondents have violated the administrative law rights of the Petitioner by

taking actions and making decisions under the Agreement that affect the Petitioner's
rights and interests (including delays in rendering a decision) without providing the
Petitioner a prior opportunity to make submissions in respect of those steps and decisions.

(c)

The Agreement unlawfully fettered the exercise of discretion of the Respondent

Chief Permitting officer under the Mines Act, R.S.B. . 1 QQ6, ~. 29?;
2.

An Order in the nature of mandamus directing the Respondent Chief Permitting

Officer, or his delegate, to make a decision on the permit application submitted by the Petitioner
without further delay.
3.

Costs.

4.

Such further and other relief as this Honourable Court deems just.

Part 2:

FACTUAL BASIS

The Parties
The Petitioner, Carlyle Commodities Corp. ("Carlyle") is a company duly
incorporated under the laws of British Columbia with a registered address of Suite 620 —1111
Melville Street, Vancouver, BC, V6E3V6.
2.

Carlyle is a public company and trades on the Canadian Securities Exchange

under the symbol "CCC".
3.

The Respondent, George Warnock, Chief Permitting Officer (the "Chief

Permitting Officer") of the Ministry of Energy, Mines and Low Carbon Innovation
("Ministry"), and his delegates, holds statutory powers respecting the issuance of permits under
the Mines Act.
4.

T'he Respondent, the Honourable Bruce Ralston, Minister of Energy, Mines and

Low Carbon Innovation (the "Minister"), is a member of the Executive Council and is the
minister responsible for the Mines Act.
The Newton Project
5.

The Petitioners are engaged in the exploration and development of mineral

properties and hold mineral tenures in an area of the Clinton Mining Division in central-interior
British Columbia (the "Newton Project")

6.

The Newton Project is approximately 24,000 hectares in size and includes 62

mineral claims (the "l0~iine~-al ~;~:~s") of which Carlyle, through Isaac Newtan Mining Corp.
("IMC"), owns a 100% undivided interest. IMC is a wholly-owned subsidiary of Carlyle and is
the registered holder of the Mineral Claims.
7.

The Newton Project has been the subject of more than 33,000 metres of

exploration drilling since 1972, with nearly 30,000 metres of drilling by its previous owner,
Amarc Resources Ltd., which explored and developed the resource between 2009 and 2012.
T'he Agreement
8.

On April 1, 2021 the Minister of Aboriginal Relations and Reconciliation, on

behalf of the Province, signed the Agreement with the Tsilhgot'in Nation and the TNG. The
Agreement is a renewal agreement and is substantially similar to the previous version of the
agreement signed March 31, 2017 (the "2017 Agreement"), which amended and restated the
Tsilhgot'in Stewardship Agreement dated June 1, 2014. Carlyle is not a party to the Agreement.
9.

The Agreement contains numerous provisions governing how the Tsilhgot'in

Nation and the TNG will engage with the Province with respect to land and resource
management engagements on Crown land.
10.

The Agreement sets out various levels of engagement and processes concerning

permit applications in the area that is subject to the Agreement (the "Engagement Levels"). The
Engagement Levels are defined as Engagement Level 1 through 5.
The Permit Application
11.

On February 10, 2021, Carlyle filed a Notice of Work and Reclamation Program

permit application (the "Permit Application") under section 10 of the Mines Act for the Newton
Project. It sought a 5-year, area-based permit to conduct exploration activities on the Mineral
Claims. These activities include, among others, exploration drilling, mainly focused in a
previous area of drilling, and induced polarization surveys. The Permit Application also
addressed reclamation activities.

12.

Nearly four months later, on June 2, 2021, Brendan Scorrar, Inspector of Mines —

Pernnitiing (the "I~sp~cto: of 1`."~~nes ~De.~itt~ng)") seat Carlyle z letter requesting certain
information, stating that it was required for further processing of the Permit Application.
Mitchell Patitucci, on behalf of Carlyle, responded on June 10, 2021.
13.

On June 11, 2021, the Inspector of Mines (Permitting), acknowledged receipt of

the Permit Application and suggested the required security deposit of $40,000 be paid "at this
time to avoid any delays". Carlyle paid the $40,000 security deposit by an electronic funds
transfer payment to the Province of British Columbia on June 16, 2021. Jeremy Hanson, on
behalf of Carlyle, followed up with the Ministry the following day.
14.

Nearly a month later, on July 12, 2021, the Inspector of Mines (Permitting)

informed Carlyle that the Permit Application was sent to the TNG on July 9, 2021 at
Engagement Level 1 with responses from First Nations requested by August 8, 2021.
15.

On July 26, 2021, the Inspector of 1~✓Iines (Permitting) stated that the "I,NG had

expressed interest in talking with Carlyle regarding the Newton Project.
16.

Jason Quigley, President of One-Eighty Consulting Group Inc. (a consultant

working on behalf of Carlyle) (the "Consultant"), attempted to call Helga Harlander, the TNG's
Mining, Oil and Gas Coordinator (the "TNG's Representative") on July 28, 2021, but she was
on vacation until August 9, 2021.
17.

On the same day, the Consultant spoke to the Inspector of Mines (Permitting) to

inform him of the outreach attempt. "l~he Consultant suggested to the Inspector of Mines
(Permitting) that in the absence of any specific concerns by the TNG, the Chief Permitting
Officer could issue the permit because the consultation period was set to end before the TNG's
Representative returned. The Consultant further indicated that if the TNG's interests were
general and revolving around building a relationship, the permit does not need to be held up for
that. The Consultant further indicated that Carlyle would continue with relationship building
with the TNG in any case.
18.

The Inspector of Mines (Permitting) advised the Consultant that he thought the

Ministry's First Nations advisor would be unlikely to agree to proceed to a decision while the

7~1G's Representative was on vacation. He also stated that he would follow up with Carlyle
after a meeting with the Ministry's Fist Nations advisor to determine if the TNT raised any
specific concerns, but did not provide any details at this time. The Consultant urged the
Inspector of Mines (Permitting) to encourage the First Nations advisor to determine whether
there were specific issues of concern, or whether the i~1G's interests were more in the nature of
general or political interests.
19.

In a subsequent email, dated July 28, 2021, the Inspector of Mines (Permitting)

stated that "the FN advisor suspects there will be concern about the area close to the Taseko
River and this area in general as it is close to the title area", but the Inspector of Mines
(Permitting) did not specify what those suspected concerns were.
20.

Section 2.12 of Appendix A of the Agreement permits the increase of the

Engagement Level in circumstances where the TNG informs the Province that they disagree with
the proposed Engagement Level by 4:30pm on the 1uesday following the submission of the
relevant application. Such an increase may be done by mutual agreement between the Province
and the TNG. Alternatively, where the Province and the TNG do not agree, the TNG may
unilaterally increase the Engagement Level by a factor of one.
21.

On August 3, 2021, five days before the consultation period was set to expire, the

Inspector of Mines (Permitting) informed Carlyle that the TNG had elevated the Engagement
Level to Engagement Leve12, adding 20 working days to the consultation period. This was 25
days after the referral to the TNG and nearly six months after the Permit Application had been
iiiect. ihe lnspeeie~~ of Ivlines (permitting) dici not give uny indication whether this increase was
done unilaterally by the TNG or whether the Province and the TNG had mutually agreed to it.
22.

On August 4, 2021, the Consultant asked the Inspector of Mines (Permitting) for

the rationale behind the decision to elevate the Engagement Level. The Consultant also noted
that the Ministry does not typically consult with Indigenous groups on induced polarization
applications due to the negligible impacts on Aboriginal rights. The response from the Province
by the Inspector of Mines (Permitting) was to provide the Consultant with a link to the earlier
2017 Agreement, stating that while the Ministry has been issuing letters to other proponents

indicating a permit was not required for induced polarization work, the requirements under the
Agreement prevented tine P~Iinistry from doing so in this case.
23.

The Inspector of Mines (Permitting) did not identify any asserted or established

Aboriginal right that would be impacted by the work proposed by the Permit Application, nor did
the he identify how the exercise of any unspecified right could be impacted. The Inspector of
Mines (Permitting) simply repeated the alleged general concern regarding work located near the
I,aseko River.
24.

On August 6, 2021, the Consultant advised the Ministry that Carlyle had adjusted

its permit boundaries to be one kilometer from the Taseko River to accommodate these alleged
concerns, notwithstanding that no identified impact on the exercise of any asserted or established
Aboriginal right had actually been articulated by the TNG or the Province. 1he Consultant also
provided new maps of the proposed axea of work and location of the planned year one work as
requested by the Ministry. The Inspector of Mines (Permitting) forwarded this updated plan to
the consultation group and suggested Carlyle continue engagement with the TNG to explain the
accommodation.
25.

The following week, Mary Mioska, the Director of Regulatory Affairs at One-

Eighty Consulting Group Inc. and a consultant working on behalf of Carlyle (the "Director of
Regulatory Affairs"), attempted to contact the ITiG's Representative and offered to set a virtual
meeting to further discuss the proposed work. In its communications, the Director of Regulatory
Affairs discussed the updated work plan with the TNG's Representative, provided responses to
some technical questions from the T`NG anti ex~iained n' ow Carlyle hay changed the proposed
permit boundaries to accommodate the TNG's general concerns. The TNG's Representative
maintained that the main issue of concern was with the TNG not having met with a
representative of Carlyle.
26.

At this same time, the TNG's Representative had provided Carlyle with potential

dates for a virtual meeting. l~he Director of Regulatory Affairs responded with suggested
meeting times based on the TNG's Representative's proposed meeting dates but the TNG's
Representative ultimately stated no one from the TNG was available to meet. The Director of
Regulatory Affairs requested that they stay in touch to find another time to meet.

27.

The Director of Regulatory Affairs immediately informed the Ministry that the

TNG expressed an interest in relationship building with Carlyle, which Carlyle shared, but that
such relationship building should not delay processing of the Permit Application. On August 24,
2021, the Inspector of Mines (Permitting) responded that he would let Carlyle know if there were
any outstanding issues. Again, the Inspector of Mines (Permitting) did not identify any asserted
or established Aboriginal right for which the exercise of such right could be impacted by the
work proposed by the Permit Application.
28.

On August 25, 2021, the Consultant, on behalf of Carlyle, again called the

Inspector of Mines (Permitting) confirming that Carlyle had responded to all technical questions
and that the main feedback from the TNG was about ongoing relationship building, which should
not hold up the Permit Application. The Inspector of Mines (Permitting) confirmed that he
agreed, further stating that that he felt that there were no outstanding issues, and he had not heard
of any issues from the consultation advisor. The Inspector of Mines (Permitting) also advised
the Consultant that he would push back on the consultation advisor if needed.
29.

On September 2, 2021, in a call with the Director of Regulatory Affairs, the

Inspector of Mines (Permitting) advised Carlyle that the main concern that the T`NG had
identified to the Province was having not met in person with a representative of Carlyle. He also
advised the Director of Regulatory Affairs that the TNG requested a further extension of the
referral period until September 7, 2021.
30.

Section 4.2 of Appendix A of the Agreement allows, but does not require, the

IViinistry to agree ~a an extciision of time for the consultation pericti. if tnc iviinisiry agrees, the
Chief Permitting Officer's ability to make a decision on an application is constrained until the
expiry of the extension period.
31.

The ability of the TNG to ask for the extension, and the ability of the Ministry to

grant such an extension, only exists where an application is designated as Engagement Leve12 or
higher. It would not have been available if the Engagement Level has remained at Level 1 as
originally submitted.

In the first half of September 2021, Carlyle repeatedly expressed concerns about

32.

delays, and was mot provided a reason far the~r~. In particular:
(a)

On September 3, 2021, the Consultant contacted the Ministry regarding the

continued delay in making a decision on the permit application, stating that it has
significant financial implications for Carlyle. 'I~he Consultant further stated that Carlyle
should not be penalized by a request for additional time for the TNG to review maps that
were adjusted to accommodate the TNG's request.
(b)

In a telephone call with the Inspector of Mines (Permitting) the same day, the

Consultant reiterated Carlyle's concerns. The Inspector of Mines (Permitting) said he
would make clear to the consultation advisor that the TNG should be aware that if this
extension were granted there would be no further extensions. The Ministry agreed to this
extension and it appears that, due to the continued delays, the Ministry has in fact agreed
to subsequent extensions.
(c)

At no point thereafter did the Inspector of Mines (Permitting) or any other

Ministry representative, advise any representative of Carlyle of any other extension,
deadline, or any good reasons for further delay.
(d)

In this telephone call, the Inspector of Mines (Permitting) also said that a factor

contributing to the delay was that the TNG had negative views about a previous company
that held the Newton Project mineral claims. The Consultant expressed concerns that a
First Nation's opinion about a different company should not be a factor for the statutory
decision maker about a distinct application from a different company.
(e)

On September 17, 2021, in a subsequent telephone call with Morgan Good,

President and Chief Executive Officer of Carlyle, the Inspector of Mines (Permitting)
agreed that negative views about a previous property owner and a different company
should have no bearing whatsoever on the review of the Permit Application.
33.

On September 13, 2021, the Inspector of Mines (Permitting) advised the

Consultant that the Ministry was having a meeting with the TNG on September 15, 2021 along
with officials from the Ministry of Indigenous Relations and the Consultation Advisor from the

Ministry of Forests, Lands, Natural Resource Operations and Rural Development. The Inspector
of Mines ~Pe~-~nitting) told the ~onsulta~t that the I~Iewton Project was one of the items ~n a
standing agenda and promised to provide feedback on September 16, 2021. At no time did the
Inspector of Mines (Permitting) identify a potentially affected Aboriginal right or any specific
concerns that would be discussed at the meeting.
On September 17, 2021 the Inspector of Mines (Permitting) shared with Carlyle a

34.

draft permit, which included terms of considerable concern of Carlyle, particularly those related
to archeology which the Consultant identif ed as having potential for abuse.
At the beginning of October, the Consultant continued to raise the concerns with

35.

the Ministry. More specifically,
(a)

Between October 4, 2021 to October 6, 2021, the Consultant left multiple

messages with Mike Cloet, Senior Inspector of Mines —Permitting, (the "Senior
Inspector of Mines (Permitting)") stating that Carlyle was planning to escalate the
matter to moxe senior officials within the Ministry. The Consultant requested to meet
with the Senior Inspector of Mines (Permitting) before doing so. The Senior Inspector of
Mines (Permitting) responded by stating that he was awaiting a response from Ministry
colleagues regarding the status of the consultation.
(b)

The Consultant reiterated the financial risk faced by Carlyle from the ongoing

delays and in the absence of any stated impacts on Aboriginal rights or concerns. He
requested the Ministry provide the reason for the delay. The Consultant also requested
that the 1Vlinistry disclose when it would render the decision on the Permit Application.
36.

On October 7, 2021 (approximately 8 months after the Permit Application was

filed), the Senior Inspector of Mines (Permitting) stated that the assigned statutory decisionmaker would review the file and suggested Carlyle be patient and allow the statutory decisionmaker to discuss with consultation staff. The Consultant responded to the Senior Inspector of
Mines (Permitting) requesting the names of the statutory decision-maker and the consultation
staff lead. The Senior Inspector of Mines (Permitting) did not provide the names of either.

37.

On October 12, 2021, Nini Long, Executive Director of Regional Operations at

the P~~in~str~ (the " x~~~t~~~ ~i~~~t~~ ~f ~egn~ua~ ~p~~:atna~~"), informed the Consultant that
the TNG had utilized section 2.13.3 in the Agreement to raise the issue to the "chief negotiator".
The Consultant asked the Executive Director of Regional Operations to identify the issue. The
Executive Director of Regional Operations could not state what the issue was, and she advised
that she herself had asked the same question and nobody could provide an answer.
38.

On October 14, 2021, the Consultant again expressed concerns that the nature of

the issue was ambiguous and not specified. The Executive Director of Regional Operations
responded stating that the TNG feels that consensus has not been reached on the issues raised
thus far and therefore raised the matter to a working group comprising of representatives of the
Tsilhgot'in Nation and the Province established under the Agreement (the "Pathways Working
Group"), which was set to meet on October 22, 2021.
39.

On October 25, 2021, the Executive Director of Regional Operations stated to the

Consultant that the Ministry only had an email update from the last Meeting of the Pathways
Working Group. The Executive Director of Regional Operations also said that the Ministry told
the TNG they would have internal discussions the week of October 25, 2021 to ensure due
diligence. The Executive Director of Regional Operations provided no specifics regarding these
discussions. The Consultant again questioned the Executive Director of Regional Operations
who stated that the TNG made vague comments about Traditional Use values and lack of
alternative options. The Consultant said that if there was a specific concern related to the
proposed activities it should be discussed and, if no specific concerns were identified the
Ministry should render a decision. The Executive Director of Regional Operations said that the
Ministry was just going to "double check" to make sure their consultation record is solid and
"get the file buttoned down this week." At no time during this discussion did the Executive
Director of Regional Operations identify a potentially affected Aboriginal right or any specific
concerns.
40.

On October 29, ?021, in response to a status update request from the Consultant,

the Executive Director of Regional Operations indicated the consultation record already showed
a high level of due diligence. The Executive Director of Regional Operations further asked

Carlyle's position on a recommendation For a meeting between Carlyle, the Province, and the
TNi. The ~cnsuliani respoi~~eu by setting out she attempts alreau~ to see a m~eti~g with the
TNG, which has been met with no response.
41.

On November 1, 2021, the Consultant requested to be connected with the British

Columbia representative on the Pathways Working Group (the "Provincial Representative") to
determine why the decision with the Permit Application was delayed and the purpose of a
planned meeting of the Pathways Working Group on November 5, 2021. The Executive Director
of Regional Operations confirmed that this meeting was a follow up meeting to the due diligence
review and provided the contact for the Provincial Representative, Alexandra Banford. `l,he
Consultant requested to speak with the Executive Director of Regional Operations via phone but
she indicated that she was "busy".
42.

On November 2 and 3, 2021, the Consultant left voicemail messages with the

Provincial Representative, asking to discuss the delay in the decision on the Permit Application
and the resulting financial and reputational implications for Carlyle. I'he Provincial
Representative did not respond.
43.

On November 8, 2021, Ross Hyam, Regional Director of the Ministry (the

"Regional Director"), sent the Consultant an update on the Permit Application stating that the
Ministry was looking to connect with the Indigenous Advisors in the Caribou Region. The
Regional Director also stated that the TNG would be sending a formal invitation to discuss the
Permit Application with Carlyle. The Ministry did not identify any asserted or established
Aboriginal right for which the exercise of such right could be impacied by the wark proposed by

the Permit Application. In response, the Consultant reiterated that Carlyle is willing to
collaborate and share information with the TNG but that, to its knowledge, no substantive
Aboriginal rights that could be affected by the Permit Application had been identified.
44.

On November 10, 2021, following a request from the Consultant, the Regional

Director provided a further update stating that there were "internal obstacles" for the Permit
Application. However, the Regional Director did not state what tie "internal obstacles" were.
The Consultant immediately responded requesting clarity regarding the obstacles, and expressed

that it would not be fair to delay the Permit Application continuously because of issues that the
'~Pt~V1I3C~ i~P iii dip ~IaC~ ilOi S~~il~iZu ~i Silai~ti Wl~ii ~a.i~~l~.

45.

On November 15, 2021, the Regional Director responded and suggested

facilitating a meeting between Carlyle and the TNG, but again did not clarify what the
"obstacles" were to the issuance of the permit. The Regional Director then suggested that it was
within Carlyle's right to pursue judicial review against the Ministry for administrative
unfairness.
46.

On November 19, 2021, the Regional Director followed up with the Consultant

regarding Carlyle's availability to meet with the TNG and requested the engagement record
between Carlyle and the TNG.
47.

The Consultant again asked the Regional Director to identify what potential

infringement on Aboriginal rights arose from the activities proposed by the Permit Application.
The Ministry had not, to date, identified any potential infringement of an Aboriginal right with
Carlyle, and when questioned on a potential infringement, "the Ministry has responded `we don't
know"'. The Consultant advised the Regional Director that Carlyle should have the opportunity
to know and respond to any alleged claims of infringement of Aboriginal rights.
48.

On December 7, 2021, the Consultant left a voicemail for Peter Robb, the

Assistant Deputy Minister of the Ministry (the "Assistant Deputy Minister") informing him
that one of the Consultant's clients was planning to file a petition for judicial review and
requesting the Assistant Deputy Minister call to discuss. Mr. Robb did not return his call.
49.

On December 8, 2021, the Consultant received an email from the Regional

Director indicating (for the first time) that the original statutory decision maker had been the
Inspector of Mines (Permitting), but that the Senior Inspector of Mines (Permitting) was the new
statutory decision-maker. He further stated that the Senior Inspector of Mines (Permitting) was
ready to make a decision at the "appropriate time." The Regional Director did not provide any
details regarding whin the "appropriate time" would be. The Consultant subsequently received
an invitation for a meeting the next day (DecemUer 9, 2021) with the Executive Director of
Regional Operations, the Regional Director and the Chief Permitting Officer.

50.

The Consultant responded to the Regional Director the same day stating that he

zvas u~abl~ t~ atte~~ the meeting o;~ such start native (i.e. the next day), aid suggested the
Ministry provide alternative times in the next few days and that it advise Carlyle as to the
purpose of the meeting. The Consultant also requested confirmation that the Regional Director
was made aware of the message he left with the Assistant Deputy Minister.
51.

As of the date of this Petition, Carlyle has not received any further responses from

the Ministry and no decision has been made on the Permit Application
Part 3:

LEGAL BASIS
The Crown's duty to consult, as set out in Haida Nation v. British Columbia

(Minister of Forests) [2004] 2 S.C.R. 511 and related case law, only arises when there is a
potential adverse impact on an asserted Aboriginal right recognized under section 35 of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c. 11.
2.

In the present case, no impacts to the exercise of any asserted or established

Aboriginal right have been identified in respect of the work proposed by the Permit Application.
3.

Since the decision in Nicholson v. Haldimand-Norfolk Regional Police

Commissioners, [1979] 1 S.C.R. 311, the common law has recognized that public authorities
have a duty to act fairly in making administrative decisions. The common law principles of
administrative fairness include the right to participate in decisions that affect a person's rights,
interests or privileges. As set out in Baker v. Canada (Minister of Citizenship and Immigration),
[1999] 2 S.C.R. 817, participatory rights exist within the duty of~procedural fairness to ensure
that administrative decisions are made using a fair and open procedure allowing those involved
to have an opportunity to put forward their views and evidence fully. This includes procedural
decisions that affect an applicant's rights, including procedural decisions to delay processing an
application at the request of third parties.
4.

It is no answer to the obligations to say that the Crown is acting pursuant to an

agreement with a third party. In order to nullify or modify common law principles of procedural
fairness, and administrative law principles generally, the legislature must do so by clear
legislative intent. No such legislation exists in this case.

In its actions taken pursuant to the Agreement, the Respondents have violated

5.

their administrative law duty to provide the Petitioner the right to be heard in the following ways:
(a)

The Respondents were required to give Petitioner the opportunity to be heard on

the question of whether the petitioner would agree to extend the consultation period, prior
to agreeing to any such extensions.
(b)

The Respondents were required to give Petitioner the opportunity to be heard on

the question of whether to agree to raise the Engagement Level under the Agreement,
prior to agreeing to do so.
6.

The Agreement improperly fetters the discretion of the Chief Permitting Officer,

as it ties the hands of the Chief Permitting Officer (or delegate) during any period during which
the period of consultation is extended under the Agreement, irrespective of whether an impact to
an Aboriginal right that is subject to the Crown's duty to consult has been identified, and
irrespective of whether such extension is necessary to satisfy the Crown's duty to consult under
the principles set out in Haida, supra
7.

Mines Act, R.S.B.C. 1996, c. 293.

8.

Judicial Review Procedure Act, R.S.B.C. 1996, c. 241.

9.

Rules 14-1, and 16-1 of the Supreme Court Civil Rules.

Part 4:

MATERIAL TO BE KELIED ON

1.

Affidavit # 1 of Morgan Good, affirmed January 18, 2022;

2.

Affidavit #1 of Jason Quigley, affirmed January 18, 2022;

3.

Affidavit #1 of Mary Mioska, affirmed January 17, 2022; and

4.

Such further and other materials as this court may permit.

The petitioners estimate that the hearing of the petition will take two (2) days].

~ , 2022
Date: January[

...
......
...... . .......
Signat
of Robi
er
lawyer for petitioners
❑ peti over

To be completed by the court only:

Order made

❑

in the terms requested in paragraphs ................... of Part 1 of this
notice of application

❑

with the following variations and additional terms:

Date: ........................

.........................................
of ❑Judge ❑Master

